DEPARTMENT OF EDUCATION

Rules Amending Title 8
Hawaii Administrative Rules

(Date of Adoption)
1. Chapter 41 of Title 8, Hawaii Administrative Rules, entitled
“Civil Rights Policy and Complaint Procedure for Department of Education
Schools” is amended and compiled to read as follows:
“HAWAII ADMINISTRATIVE RULES
TITLE 8
DEPARTMENT OF EDUCATION
SUBTITLE 2
EDUCATION
PART 1
PUBLIC SCHOOL
CHAPTER 41

CIVIL RIGHTS POLICY AND COMPLAINT PROCEDURE EOR
DEPARTMENT OF EDUCATION SCHOOLS

88-41-1 Policy and purpose

§8-41-2 Definitions

88-41-3 Applicability

88-41-4 [District-complaint-board] Responsibilities of the civil
rights compliance office

§8-41-5 Decision-making authority

88-41-6 Right to seek other relief

88-41-7 [Right-to-counsel] Responsibilities of the principals,
complex area superintendents, directors,
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assistant superintendents, deputy
superintendent, and superintendent
88-41-8 [Right-to-infermation] Student’s right to privacy
§8-41-9 Limited Confidentiality
88-41-10 [Right-to-diseuss-with-prineipal] Complainants
§8-41-11 Complaint procedure
88-41-12 [Waiveroftime] Time limits
88-41-13 [Remedy] Chapter violation

88-41-14 Withdrawal of [eemplainant] complaint
§8-41-15 [Reprisal] Retaliation prohibited [sanetions]

Historical Note: This chapter is based substantially upon Department of
Education "Rule 52, Relating to Civil Rights Complaint Procedure for
Students." [Eff. 12/9/78; am 7/21/80; R 4/21/86]

88-41-1 Policy and Purpose. (@) It is the policy of the board of
education that there shall be no discrimination in the department by any
employee against a student in any program, activity, or service of the
[public-school-system] department on the basis of race, color, religion,
sex, age, national origin, ancestry or disability. In addition to the above
protected bases, the board of education strictly prohibits any form of
harassment based on the following: gender identity and expression,
socio-economic status, physical appearance and characteristic, and
sexual orientation. No disabled person who is otherwise qualified shall
be denied the opportunity to participate in or receive benefits of, or be
subjected to disparate treatment in any program, activity, or service of the
[public-schoolsystem:] department. The [public-schoolsystem]
department shall comply with all applicable state and federal
nondiscrimination laws and regulations in administering this [peliey-]

chapter.
(b)  This chapter establishes a complaint procedure in the

[public-school-system] department for [flirg-andreselving] students who
are subjected to discrimination, with their parent(s)’ or leqgal
guardian(s) knowledge, and for employees who witness such
prohibited conduct within this chapter to file complaints regarding
alleged [welations] violation(s) of nondiscrimination rights protected by
federal and state laws[:] by an employee against a student. This
chapter also establishes a procedure for resolving those complaints.
[Eff. 4/21/86; am and comp OCT 28, 1995; am and comp

] (Auth: HRS 8302A-1112) (Imp: Hawaii Const. Art.
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X 81, HRS §8302A-1101, 302A-1112, 302A-1001, 302A-101, 368-1.5, 42
U.S.C. 2000d et seq., 34 C.F.R. 100, 5 U.S.C. 301, 34 C.F.R. 101, 794,
34 C.F.R. 104, 20 U.S.C. 1681, 34 C.F.R. 106, 45 C.F.R. 90, 42 U.S.C.
12101 et seq., 28 C.F.R. 35)

88-41-2 Definitions. Whenever used in this chapter, unless
the context otherwise requires:

“Civil rights compliance office” (* CRCQO”) means the entity
under the office of the superintendent responsible for conducting
investigations described in this chapter.

“Complamant” means a [studenteepargreueef—stuelents—er—a—parent

aetr\,qty—eeserwee—ef—the—pelehc—seheel—system—anel] student(s) parent(s),

legal guardian(s), employee(s), or anonymous person(s) who submits

a complalnt alleging [a—welatren—ef—a—nght—te—nenersemqqmatren—rn

empleyment—] that a student was dlscrlmrnated aqalnst bv an

employee.
“Complarnt” means a charge frled under this chapter WhICh aIIeges
[2

aetwrty—eesemee—ef—the—pubtesel%—system—under] that an emplovee

or a volunteer officially recognized by the department, discriminated
against a student in violation of board of education policies, and
federal and state requlations and laws, including, but not limited to,
the following laws:

(1)  Title VI of the Civil Rights Act of 1964, Public Law 88-352,
which prohibits discrimination on the grounds of race, color,
or national origin;

(2) Title IX of the Educational Amendments of 1972, Public Law
92-318, which prohibits discrimination on the basis of sex;

3) Section 504 of the Rehabilitation Act of 1973 Public Law 92-
112, which prohibits discrimination against persons with
disabilities;

(4)  Americans with Disabilities Act, Public Law 101-336, which
prohibits discrimination against persons with disabilities in
programs, activities, and services;

(5) Section 368-1.5, Hawaii Revised Statutes which prohibits
discrimination against persons with disabilities in any state
program or activity;
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(6) Article X, Section 1, Hawaii State Constitution, which
prohibits discrimination in public educational institutions
because of race, rellglon sex or ancestry,

diserimination-on-the-basis-of-sex|

[(8)](_)Age Dlscrlmlnatlon Act of 1975, Publlc Law 94-135.

“Day” refers to a business day.

“Department” refers to the Hawalii state department of education.

“Decision-maker” means the administrator with decision-
making authority and responsibility for supervising the respondent,
which includes but is not limited to the principals, complex area
superintendents, directors, assistant superintendents, deputy
superintendent and the superintendent.

“Discrimination” means disparate treatment or consideration,

or making a distinction in favor of or against, a student based upon
the student’s or students’ protected basis covered by this chapter.
Harassment is a form of discrimination.

“Employee” means a department employee.

“Gender Identity and expression” includes a person’s actual
or perceived gender, as well as a person’s gender identity, gender-
related self-image, gender-related appearance, or gender-related
expression, reqardless of whether that gender identity, gender-
related self-image, gender-related appearance, or gender-related
expression is different from that traditionally associated with the
person’s sex at birth.

“Harassment” means [verbal-ernon-verbal-expressions-based-on

irryendeoes:] unwelcome conduct based on a protected
basis under this chapter, that is sufficiently severe,
persistent or pervasive; that limits a student’s ability to
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participate in or benefit from an educational program or
activity, or creates a hostile or abusive educational
environment.

“Legal Guardian” means a person who has the legal right and
authority to make educational and other decisions for a child under
the person’s guardianship.

"Officially recognized volunteer" means any person who has
been recognized by a DOE administrator as someone who is
authorized to perform work or services on their own free will and
without compensation.

“Parent” means the natural or legal parent, guardian or custodian
of a student[:] whose rights have not been terminated by a court of
competent jurisdiction. For students 18 years of age or older, all
parental rights herein transfer to the student.

“Persons with disabilities” means persons who have a physical or
mental impairment that substantially limits one or more life activities, has a
record of such an impairment, or are is regarded by the department as
having an impairment.

“Physical appearance and characteristic” means the outward
appearance with regard to hair style, beards, manner of dress,
weight, height, facial features, or other aspects — or bodily
characteristics of any person which is from birth, accident, medical
condition, or from any natural physical development, including
individual physical mannerisms. Physical appearance and
characteristics shall not relate to the requirement of prescribed
attire, if and when such requirement is uniformly applied and not
discriminatory on other bases covered in this chapter; nor shall it
relate to those situations where a bodily condition or characteristic
will present a danger to the health or safety of any individual or
school.

“Respondent” means [depaﬁmen{—pepsennei] an employee, who

[are] is [speciicallynamed] identified in the complaint as having allegedly

[taken-an-action-which-violates-the-hondiseriminationrights-of- the
complainantor] discriminated against a student, or failed to intervene

when a student harasses another student. It also means officially
recognized volunteers. Respondent also means the department when
a complaint alleges systemic discrimination.

“Retaliation” means adverse action taken against anyone
engaging in protected activity. Protected activity is defined as

41-5



anyone who files a complaint; participates in proceedings related to
a complaint; inquires about his or her rights under this chapter; or
otherwise opposes acts covered under this chapter.

“School” means all academic and non-college type schools
established and maintained by the department in accordance with
the law.

“Sexual orientation” means having preference for
heterosexuality, homosexuality, or bisexuality; having a history of
any one or more of these preferences; or being identified with any
one or more of these preferences.

“Socio-economic status” means a measure of an individual or
family’s relative economic and social ranking.

“Student” means a person who is currently enrolled in a [publi€]
school, or in any program or activity conducted by the department.

“Systemic discrimination” means discrimination that results when
an established policy, rule, regulation or procedure of the department has
continuing effect of violating nondiscrimination rights. [Eff. 4/21/86; am and
comp OCT 28, 1995; am and comp ] (Auth: HRS
8302A-1112) (Imp: Hawaii Const. Art. X 81, HRS §8302A-1101, 302A-
1112, 302A-1001, 302A-101, 368-1.5, 42 U.S.C. 2000d et seq., 34 C.F.R.
100, 5 U.S.C. 301, 34 C.F.R. 101, 794, 34 C.F.R. 104, 20 U.S.C. 1681, 34
C.F.R. 106, 45 C.F.R. 90, 42 U.S.C. 12101 et seq., 28 C.F.R. 35)

§8-41-3 Applicability. [(&)] This chapter shall apply to all

students [who-are-currently] enrolled in [Hawaii'spublic-schools-orto-all
I I il elicibili . o tl

schoolsystem:] school during the regular school year, summer
session, extended learning opportunities, intersessions or breaks
who believe they have been subjected to discrimination or
harassment by employees of the department on the basis of race,
color, physical appearances or characteristics, national origin,
ancestry, sex, sexual orientation, gender identity or expression, age,
religion, socio-economic status, or disability in a program activity or
service of the department.
[ - . N ’

. (B)—With-respeetto Seetllen 504-6f EI.'e ”e.l'ab'“t&“e“ ACHOHL943
this-chaptet Sl'a", apply-to eenlp_la_|||ts’ee||ee|||_n_|g_ disparate-treatment
uRae: S.ll".bl.pa't’ It Genlelall '9’“'5'9”5 and Iaelllt'lle'sl' e,' pfleglal-n' ' '
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4/21/86 am and comp OCT 28 1995 am and comp

] (Auth: HRS 8302A-1112) (Imp: Hawaii
Const. Art. X 81, HRS 88302A-1101, 302A-1112, 302A-1001, 302A-101,
368-1.5, 42 U.S.C. 2000d et seq., 34 C.F.R. 100, 5 U.S.C. 301, 34 C.F.R.
101, 794, 34 C.F.R. 104, 20 U.S.C. 1681, 34 C.F.R. 106, 45 C.F.R. 90, 42
U.S.C. 12101 et seq., 28 C.F.R. 35)

§8-41-4 [District-complaint-board.] Responsibilities of the civil
ghts comgllance office. [Qa)#he#e—sh&”—be—a—d&net—eempiau%be&rd—te#

41-7



present at the board hearing on the subject complaint.] (a) The CRCO
shall coordinate the implementation of this chapter.

(b) The CRCO or other assigned entity shall be the entity
responsible for investigating complaints stemming from allegations
that fall under this chapter.

(c) The CRCO shall:

(1) prepare afinal investigation report which will include

findings; and

(2) provide the decision-maker with the final investigation

report;

(d) The CRCO shall be the entity responsible for
disseminating appropriate information about Chapter 41 to
employees, volunteers officially recognized by the department,
students and their parent(s) or legal guardian(s).
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(e) Nothing in this chapter precludes an investigation being
conducted by someone outside of the department. The CRCO's
investigation(s) and such other investigation(s) may be used by the
appropriate decision-making authorities. [Eff. 4/21/86; am and comp
OCT 28, 1995; am and comp ] (Auth: HRS 8302A-
1112) (Imp: HRS 88302A-1101, 302A-1112, 20 U.S.C. 1405, 794, 34
C.F.R. 104.7, 20 U.S.C. 1681, 1682, 34 C.F.R. 106.8)

88-41-5 Decision-making authority. [Fhe-authority-to

(@) Thedecision-maker shall use the final investigation

report prepared by the CRCO or other investigator(s) to determine
whether the respondent should be subjected to disciplinary or non-
disciplinary action. Disciplinary actions against a respondent found
to have subjected a student to discrimination under this chapter may
result in an oral warning, written warning, suspension without pay,
demotion, transfer or termination, in accordance with applicable
department policies, requlations, rules, collective bargaining
agreements, and other department and civil service laws, rules and
requlations. Disciplinary action should be such that it is reasonably
calculated to stop the discrimination. Non-disciplinary action may
include but are not limited to training, transfer, and counseling.

(b) If a violation of provision(s) in this chapter is found, the
decision-maker shall work with the respective personnel regional
officer or state office administrators to decide on the appropriate
disciplinary action.

(c) The appropriate decision-maker possesses the authority
to ultimately determine the appropriate disciplinary or non-
disciplinary action under this chapter. [Eff. 4/21/86; comp OCT 28,
1995; am and comp ] (Auth: HRS 8302A-1112)
(Imp: HRS 88302A-1101, 302A-1112)

88-41-6 Right to seek other relief. Nothing in this chapter shall
be construed to limit or waive the right of the complainant to seek other
relief as provided under federal and state laws. [A-complainanthas-the
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this-chapter—or

2 : laint filed under this cf has |
adjudicated:] [Eff. 4/21/86; am and comp OCT 28, 1995; am
and comp ] (Auth: HRS 8302A-
1112) (Imp: HRS 88302A-1101, 302A-1112, 368-3, 42
U.S.C. 2000d et seq. 34 C.F.R. 100)

§8-41-7 [Righttocounsel] Responsibilities of the

(a) Principals, complex area superintendents, directors, assistant
superintendents, deputy superintendent, or superintendent who
witness or receive report(s) of discrimination shall take immediate
action to address the immediate situation. Immediate action means
that the principals, complex area superintendents, assistant
superintendents, deputy superintendent, or the superintendent shall
immediately contact the CRCO to initiate an investigation into
complaint(s) stemming from allegations that fall under this chapter,
and utilize the school's safety plan and other safety measures to take
steps towards addressing any immediate safety issues to keep
student(s) and staff safe.

(b) After an investigation is completed and a respondent
was found to have violated provisions of this chapter, the
appropriate decision-maker shall take appropriate action reasonably
calculated to end the discrimination. The appropriate action may be
disciplinary or non-disciplinary, and should be implemented as
described in section 8-41-5. [Eff. 4/21/86; comp OCT 28, 1995; am and

comp ] (Auth: HRS 8302A-1112) (Imp: HRS
88302A-1101, 302A-1112, 42 U.S.C. 2000d et seq., 34 C.F.R. 100.9, 5
U.S.C. 301, 34 C.F.R. 101.11)
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lai : b ing . I Is 1l :
confidential in accordance with federal and state laws.] (a) During the

investigation process, identifiable information regarding a student
who has allegedly been discriminated against by an employee or
officially recognized volunteer will not be provided to a respondent
without notice to the student’s parent(s) or legal guardian(s). Once
notice is provided to the student’s parent(s) or legal guardian(s), the
information may be made available to the respondent.

(b) Identifiable information regarding a student who is a
witness in an investigation under this chapter, will not be disclosed
until written consent is provided by the parent(s) or legal
quardian(s).

(c) Written withdrawal of parental or legal gquardian consent
for student witnesses shall be effective upon receipt and shall not
affect any identifiable information released prior to receiving the
written withdrawal.

(d) In the event the parent(s) or legal guardian(s) of a student
witness, does not provide written consent for the release of
identifiable information about the student, information about the
student shall not be used, identified, or released. (Eff. 4/21/86; comp
OCT 28, 1995; am and comp ] (Auth: HRS
§8302A-1112) (Imp: HRS §8302A-1101, 302A-1112)

§8-41-9 Limited Confidentiality. [Cemplaint] Investigation
records shall remain confidential[] pursuant to state and federal laws.

They shall be maintained separate and apart from student and personnel
files. Investigations will be conducted with as much discretion as
possible. The release of identifiable information of a student shall
occur only upon obtaining the appropriate consent described in
section 8-41-8. [Eff. 4/21/86; comp OCT 28, 1995; am and comp

] (Auth: HRS 8302A-1112) (Imp: HRS

§88302A-1101, 302A-1112)

§8-41-10 [Right to discuss with principal.] Complainants.
[Nething-in-thi ershallbeconstruedtop or-discourage-a

it:] Complaints stemming from
allegations that fall under this chapter shall be filed pursuant to the
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procedure in section 8-41-11 and may be filed by the following

complainants:

(1)

(2)
3
(4

parent(s) or legal guardian(s) who know of an incident
or witness conduct by an employee against a student
that may possibly violate this chapter;
student(s) who experience conduct by an employee
against a student or observe an incident that may
violate this chapter;
employee(s) who witness or know about any incident or
conduct by an employee against a student that may
possibly violate this chapter; or
anonymous person(s) who witness or know about any
incident or conduct by an employee against a student
that may possibly violate this chapter. (Eff. 4/21/86;
comp OCT 28, 1995; am and comp

] (Auth: HRS 8302A-1112)
(Imp: HRS §§302A-1101, 302A-1112)

88-41-11 Complaint procedure. [(a)>Fhe-complainantshal-file

awrittten-complaintwith-the-distret superintendent-of-the-school-districtin
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reguested—to-the-complanantandrespondent:] (a) A complalnt may

be filed with a school administrator, a complex area superintendent,
director, deputy superintendent, superintendent, or the CRCO staff.
A complaint may be filed either verbally or in writing by formally
notifying the above named personnel. A complainant may also
utilize a complaint form provided by the department to lodge his or
her complaint. The complaint shall be accepted by the above entities
and forwarded to the CRCO investigator(s) to assess whether an
immediate investigation should be initiated.

(b) Complaints shall be forwarded to the CRCO. An
investigator with the CRCO will determine whether the complaint is
jurisdictional, and if so, will investigate the complaint within a
reasonable time period depending on the complexity of the case.
[Eff. 4/21/86; am and comp OCT 28, 1995; am and comp

] (Auth: HRS 8302A-1112) (Imp: HRS
88302A-1101, 302A-1112, 20 U.S.C. 1405, 794, 34 C.F.R. 104.7, 20
U.S.C. 1681, 1682, 34 C.F.R. 106.8)
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88-41-12 [\Nalver of time] I me I|m|ts Fhe-time s

eneler—seenen—8-44r-1—]:€fa—] Complamts shaII be forwarded to the

CRCO. The CRCO investigator will determine whether the CRCO has
jurisdiction over the complaint, and if so, a CRCO investigator will
investigate the complaint within a reasonable time period depending
on the complexity of the case. [Eff. 4/21/86; comp OCT 28, 1995; am
and comp ] (Auth: HRS 8§8302A-1112)
(Imp: HRS §8302A-1101, 302A-1112, 5 U.S.C. 301, 34 C.F.R. 101.42)

§8-41-13 [Remedy] Chagter V|0Iat|on [#&dee&e&e#a

mplementation:] An emplovee or volunteer off|C|aIIv recognized by

the department found to be in violation of this chapter by an
appropriate decision maker, based on information contained in the
final report prepared by the CRCO or other assigned entity, may
receive disciplinary or non-disciplinary action as deemed
appropriate by said decision maker. Such action will be taken in
accordance with department policies, requlations, rules, collective
bargaining agreements, and other laws, rules, and reqgulations. [Eff.
4/21/86; comp OCT 28, 1995; am and comp

] (Auth: HRS 8302A-1112) (Imp: HRS 88302A-

1101, 302A-1112)

§8-41-14 Withdrawal of [cemplairant] complaint. A

complalnant may not automatlcallv W|thdraw the complalnt any time
[p
the school admlnlstrator complex area supermtendent director,
assistant superintendent, deputy superintendent, superintendent, or
the CRCO has knowledge of said complaint. Withdrawal of any
complaint filed with the department shall be at the superintendent’s
discretion and approval. [Eff. 4/21/86; comp OCT 28, 1995; am and
comp ] (Auth: HRS 8302A-1112) (Imp: HRS 88302A-
1101, 302A-1112)

41-14



§8-41-15 [Reprisal] Retaliation prohibited [sanetions]. [Reprisal]
Retaliation is prohibited against any person [because] who engages in
protected activity. Engaging in protected activity means that a person
has made a complaint, testified, assisted, or participated in any manner in
[aproceeding] an investigation as provided herein. Any employee [ef-the
department] who violates this section shall be subjected to disciplinary
action as determined by the appropriate decision-maker. Such action
will be taken in accordance with department policies, regulations,
rules, collective bargaining agreements, and other laws, rules, and
regulations.” [Eff. 4/21/86; comp OCT 28, 1995; am and comp

] (Auth: HRS §302A-1112) (Imp: HRS

88302A-1101, 302A-1112)

2. Material, except source notes, to be repealed is bracketed and
stricken. New material is underscored and bold.

3. Additions to update source notes to reflect these amendments are not
underscored.

4. The amendments to Chapter 8-41, Hawaii Administrative Rules, shall
take effect ten days after filing with the Office of the Lieutenant Governor.

| certify that the foregoing are copies of the rules drafted in the
Ramseyer format, pursuant to the requirements of section 91-4.1, Hawaii
Revised Statutes, which were adopted on (date), and filed with the Office
of the Lieutenant Governor.

Garrett Toguchi
Chairperson
Board of Education

APPROVED AS TO FORM:

Deputy Attorney General
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