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IN THE CIRCUIT COURT OF FIRST CIRCUIT 
 

STATE OF HAWAII 
 
SUNNY RAINBOWS KIM UNGA, 
 
  Plaintiff, 
 vs. 
 
BOARD OF EDUCATION AND STATE OF 
HAWAI'I, 
 
  Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
)

Civil No. ___________________________ 
(Other Civil Action) 
 
COMPLAINT; SUMMONS 

 
COMPLAINT 

 
 Plaintiff  SUNNY RAINBOWS KIM UNGA for cause of  action against Defendants 

BOARD OF EDUCATION and STATE OF HAWAI'I (collectively “Defendants”) alleges as 

follows: 

 1. The Court has subject matter jurisdiction over the claims or relief  in this action 

pursuant to Hawaii Revised Statutes (HRS) §§91-7, 92-12, and 603-21.5. 

 2. Venue is properly laid in this judicial circuit pursuant to HRS §603-36(5) because the 

meeting, public hearing and action taken at the meeting, within the meaning of  Chapters 91 and 92, 
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HRS occurred in this judicial circuit. 

 3. Plaintiff  SUNNY RAINBOWS KIM UNGA is a resident of  the island of  O‘ahu, 

State of  Hawai'i and a parent of  schoolchildren who attend public school. 

 4. Defendant BOARD OF EDUCATION is established pursuant to Article X, Section 

2 of  the Hawai'i State Constitution and HRS §302A-121. 

 5. Defendant BOARD OF EDUCATION is a “board” “created by constitution [and] 

statute” and is therefore a “board” within the meaning of  HRS § 92-2(1) of  Hawaii’. 

 6. On or about January 15, 2020, Plaintiff  filed a Petition for Rulemaking with the 

Board of  Education in the form of  and in compliance with the procedures listed in Hawaii 

Administrative Rules (HAR) § 8-2-2 (hereafter "Petition"). 

 7. On or about February 6, 2020, Defendant BOARD OF EDUCATION members 

Catherine Payne, Brian De Lima, Kaimana Barcarse, Margaret Cox, Kili Namau'u and Kenneth 

Uemura were present at a meeting of  the Board. 

 8. On or about February 6, 2020, Defendant BOARD OF EDUCATION reviewed, 

deliberated and made a decision on the Petition with a quorum present. 

 9. Defendant BOARD OF EDUCATION’s review, deliberation and decision-making 

was the convening of  the board for which a quorum is required in order to make a decision or to 

deliberate toward a decision upon a matter over which the board has supervision, control, 

jurisdiction, or advisory power. 

 10. Defendant BOARD OF EDUCATION did not produce, file or publish a notice or 

agenda for its meeting on February 6, 2020. 

 11. Defendant BOARD OF EDUCATION did not hold a public meeting or allow oral 

or written testimony on its review, deliberation and decision-making on the Petition on February 6, 

2020. 



 
 
COUNT ONE – VIOLATION OF THE SUNSHINE ACT I 

 12. Every meeting of  all boards shall be open to the public and all persons shall be 

permitted to attend any meeting. 

 13. Boards shall afford all interested persons an opportunity to submit data, views, or 

arguments, in writing, on any agenda item. 

 14. Boards shall also afford all interested persons an opportunity to present oral 

testimony on any agenda item. 

 15. Defendant BOARD OF EDUCATION's February 6, 2020 meeting was not open to 

the public and Plaintiff  and other members of  the public were not permitted to attend the meeting. 

 16. Defendant BOARD OF EDUCATION did not afford Plaintiff  or any other 

interested person an opportunity to submit data, views or argument, in writing on any agenda item 

at its February 6, 2020 meeting. 

 17. Defendant BOARD OF EDUCATION did not afford Plaintiff  or any other 

interested person an opportunity to present oral testimony on any agenda item. 

 18. Plaintiff  seeks to have the action regarding the Petition voided and for a 

determination otherwise as to the applicability of  Part I, Chapter 92, HRS. 

 
COUNT TWO --  VIOLATION OF THE SUNSHINE ACT II 

 19. Boards shall post notice on an electronic calendar on a website maintained by the 

State and post notice in the board's office for public inspection no less than six days prior to the 

meeting. 

 20. Defendant BOARD OF EDUCATION did not post notice on an electronic 

calendar on a website maintained by the State and did not post notice in the Board's office for public 

inspection. 



 21. Plaintiff  seeks to have the action regarding the Petition voided and for a 

determination otherwise as to the applicability of  Part I, Chapter 92, HRS. 

 

COUNT THREE -- VIOLATION OF HAWAI'I ADMINISTRATIVE PROCEDURES ACT 

 22. The adoption of  administrative rules by an agency in violation of  statutory 

provisions, or in excess of  the statutory authority of  the agency are invalid. 

 23. Defendant BOARD OF EDUCATION is an agency within the meaning of  HRS 

§91-1. 

 24. HAR § 8-3-6(c) states, in part: "No public hearing or other proceedings shall be held 

with respect to such determination" regarding petitions for the adoption, amendment, or repeal of  

any rule. 

 25. The only exception to the requirements of  open meetings in Part I, Chapter 92, HRS 

is for judicial and quasi-judicial actions of  an agency pursuant to HRS §§ 91-7, 91-8, and 92-6. 

 26. Rulemaking is an action of  an agency pursuant to HRS §91-3 and consideration and 

determination of  petitions for the adoption of  a rule is an action of  an agency pursuant to HRS 

§91-6. 

 27. To the extent HAR §8-3-6(c) is interpreted to mean that Defendant BOARD OF 

EDUCATION is excepted from the requirements of  open meetings under Part I, Chapter 92, HRS, 

such a rule violates the duties to conduct as openly as possible the formation and conduct of  public 

policy. 

 28. There is no other statutory authority upon which Defendant BOARD OF 

EDUCATION may exempt itself  from the requirements of  Part I, Chapter 92, HRS. 

 29. Plaintiff  seeks the Court to find HAR §8-3-6(c) violates statutory provisions or 

otherwise exceeds the statutory authority of  Defendant BOARD OF EDUCATION and to 



invalidate the rule: "No public hearing or other proceedings shall be held with respect to such 

determination." 

 WHEREFORE Plaintiff  prays and demands judgment against Defendants (a) voiding 

actions taken at the February 6, 2020 meeting inconsistent with HRS §92-7, (b) voiding actions taken 

at the February 6, 2020 meeting inconsistent with HRS §92-3, (c) determining the applicability of  

Part I, Chapter 92, HRS, to the decision of  the Defendant, (d) invalidating the portion of  HAR § 8-

3-6(c) that states "No public hearing or other proceedings shall be held with respect to such 

determination,” pursuant to HRS § 91-7, (e) granting all orders, legal or equitable, in furtherance of  

justice, and (f) an award of  reasonable attorneys’ fees and costs. 

 

DATED: Makawao, Maui, Hawai'i  April 14, 2020 
 
       /s/ Lance David Collins 
       ________________________________ 
       LAW OFFICE OF LANCE D COLLINS 
       LANCE D. COLLINS 
 
       LAW OFFICE OF BIANCA ISAKI 
       BIANCA ISAKI 
       Attorneys for Plaintiff 
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