


BACKGROUND

On February 21, 2017, the Board completed a special review of the Commission,
culminating in the issuance of a report to the Commission with findings, including
deficiencies that the Commission needed to address.! The Board considered the
special review as the Commission’s first performance evaluation as required by
Hawaii Administrative Rules (“HAR”) Section 8-515-11(e) requiring the Board to
“conduct a performance evaluation of each authorizer no less than every five years.”

On May 2, 2019, the Board adopted the Hawai‘i Authorizer Performance Evaluation
System (“HAPES”)? as the performance evaluation system required by HAR Section
8-515-10.2 HAPES requires an evaluation team to conduct the performance
evaluation of an authorizer. HAPES states, in pertinent part:

The Evaluation Team will consist of at least four members, but no more
than five, of which at least two, but no more than three, are Board
members with the remaining members being external experts. The Board
will select the Board member evaluators. The Board Chairperson will
select the external expert evaluators. The Board Chairperson may instruct
Board staff to gather suggestions for external expert evaluators from
Board members in a manner that complies with Sunshine Law (HRS
Chapter 92, Part I). The Evaluation Team must have at least one member
with expertise in each of the following areas:

» Charter school authorizing at either the state or national level;

» Finance, accounting, or a related field; and

* Hawaii’'s charter school legal framework.

A single evaluator with expertise in more than one of the required areas is
qualified to fulfill the Evaluation Team’s constitution requirements in those
areas. While not required, other desirable areas of expertise include
charter school operations, educational program design or data analysis
(particularly as it relates to the authorizer's mission and vision, if possible),
human resources, governance, and/or public administration.

! The special review report is attached as Exhibit B to Investigative Committee Chairperson Brian De

Lima’s memorandum dated February 7, 2017, available here:
https://boe.hawaii.gov/Meetings/Notices/Meeting%20Material%20Library/GBM 20170207 Report%20on

%20Special%20Review%20Committee.pdf.

2 HAPES is available here:

https://boe.hawaii.gov/About/Documents/Charter%20Schools/Hawaii%20Authorizer%20Performance%20

Evaluation%20System%20(adopted%202019-05-02).pdf.

3 HAR Section 8-515-10 states, in pertinent part, “The board shall develop a performance evaluation
system to assess the effectiveness of all authorizers and the commission using the procedures described

in sections 8-515-11 and 8-515-12.”


https://boe.hawaii.gov/Meetings/Notices/Meeting%20Material%20Library/GBM_20170207_Report%20on%20Special%20Review%20Committee.pdf
https://boe.hawaii.gov/Meetings/Notices/Meeting%20Material%20Library/GBM_20170207_Report%20on%20Special%20Review%20Committee.pdf
https://boe.hawaii.gov/About/Documents/Charter%20Schools/Hawaii%20Authorizer%20Performance%20Evaluation%20System%20(adopted%202019-05-02).pdf
https://boe.hawaii.gov/About/Documents/Charter%20Schools/Hawaii%20Authorizer%20Performance%20Evaluation%20System%20(adopted%202019-05-02).pdf

On May 14, 2021, Board Chairperson Catherine Payne sent a letter to the
Commission notifying it of an upcoming performance evaluation as required by HAR
Section 8-515-11. The letter set August 13, 2021 as the deadline for the
Commission to submit the required performance evaluation response form.

At its July 15, 2021 special meeting, the Board assigned Board Chairperson Payne
and myself to a permitted interaction group, pursuant to Hawaii Revised Statutes
(“HRS”) Section 92-2.5(b)(1),* tasked with investigating the Commission’s
performance in accordance with HAPES and to the evaluation team responsible for
conducting the performance evaluation of the Commission (“Evaluation Team”),
pursuant to HAPES, with myself chairing the Evaluation Team. Board Chairperson
Payne selected Ernest Nishizaki and Kenyon Tam as external expert evaluators to
round out the Evaluation Team with the necessary skillsets.

On July 29, 2021, John Kim and H. Mitchell D’Olier, members of a workgroup of the
Commission, requested an extension of three months to provide the Commission’s
completed performance evaluation response form. On August 3, 2021, Board
Chairperson Payne granted an extension of approximately one month with a new
deadline of September 10, 2021. Board Chairperson Payne granted the extension
under the condition that the members of the Commission must meet between
November 1 and November 24, 2021 to review and discuss the draft performance
evaluation report produced by the evaluation team and determine what comments, if
any, the Commission would like to provide in response.® At the Board’s August 19,
2021 general business meeting, Board Chairperson Payne reported that she granted
a requested extension of the deadline for the Commission to submit its performance
evaluation response form, which resulted in a revised performance evaluation
timeline.

4 HRS Section 92-2.5(b)(1) states, “Two or more members of a board, but less than the number of
members which would constitute a quorum for the board, may be assigned to . . . [ijnvestigate a matter
relating to the official business of their board; provided that:
(A) The scope of the investigation and the scope of each member's authority are defined at a
meeting of the board;
(B) All resulting findings and recommendations are presented to the board at a meeting of the board;
and
(C) Deliberation and decisionmaking on the matter investigated, if any, occurs only at a duly noticed
meeting of the board held subsequent to the meeting at which the findings and recommendations
of the investigation were presented to the board[.]”
5> The letter granting the extension is attached as Exhibit B to Board Chairperson Payne’s memorandum,
dated August 19, 2021, available here:
https://boe.hawaii.gov/Meetings/Notices/Meeting%20Material%20Library/GBM 20210919 Update%200on
%20timeline%20and%20evaluation%20team%20for%20performance%20evaluation%200f%20Commissi

on.pdf.



https://boe.hawaii.gov/Meetings/Notices/Meeting%20Material%20Library/GBM_20210919_Update%20on%20timeline%20and%20evaluation%20team%20for%20performance%20evaluation%20of%20Commission.pdf
https://boe.hawaii.gov/Meetings/Notices/Meeting%20Material%20Library/GBM_20210919_Update%20on%20timeline%20and%20evaluation%20team%20for%20performance%20evaluation%20of%20Commission.pdf
https://boe.hawaii.gov/Meetings/Notices/Meeting%20Material%20Library/GBM_20210919_Update%20on%20timeline%20and%20evaluation%20team%20for%20performance%20evaluation%20of%20Commission.pdf

. EVALUATION PROCESS

The Commission submitted its performance evaluation response form by the
September 10, 2021 extended deadline at which time the Evaluation Team began its
evaluation. As part of the process, the Evaluation Team interviewed Commission
representatives, as designated by the Commission, as a group between October 4
and 8, 2021. The Evaluation Team used these interviews to clarify information the
Commission provided in its performance evaluation response form and gather
additional information.

The Evaluation Team also interviewed representatives from the charter schools
overseen by the Commission on October 11 and 12, 2021. The Evaluation Team
used these interviews to get a more complete picture of the Commission’s practices.
The Evaluation Team gave every charter school the opportunity to assign a
representative to participate, and representatives from seven of the 37 charter
schools ended up participating. Charter school representatives also had the option
to provide the Evaluation Team with written comments.

In addition to interviews, the Evaluation Team issued a short survey to charter
school governing board chairs and school directors for external verification of certain
practices at the Commission. Leaders from 22 of the 37 charter schools responded
to the survey.

The Evaluation Team held a virtual public forum on October 14, 2021 to afford
members of the public an opportunity to comment on the performance of the
Commission. Steve Hirakami (Hawai‘i Academy of Arts & Science Public Charter
School), David Kopper (Native Hawaii Legal Corporation), Terri York (Hawai‘i
Academy of Arts & Science Public Charter School), and Rana Boone (Maui
Academy of Arts and Sciences) provided oral comments. John Thatcher, Sylvia
Hussey (Office of Hawaiian Affairs), State Senator Lorraine Inouye, Terri York
(Hawai‘i Academy of Arts & Science Public Charter School), Chelsie Evans (Maui
Hui Malama), Rana Boone (Maui Academy of Arts and Sciences), and David Kopper
and Ashley Obrey (Native Hawaii Legal Corporation) submitted written comments.

After reviewing and analyzing all of the information received through the
performance evaluation response form, interviews, survey, and public forum against
the performance measures and indicators in HAPES, the Evaluation Team drafted a
performance evaluation report. The Evaluation Team sent the draft performance
evaluation report to the Commission on October 29, 2021 for its review and
comment.



The Commission did not meet between November 1 and November 24, 2021 to
review and discuss the draft performance evaluation report as required by the
extension granted by Board Chairperson Payne. The Commission as a body did not
provide any comments on the draft performance evaluation report. On November 26,
2021, a permitted interaction group of the Commission sent a letter to the Evaluation
Team, attached as Exhibit B, with comments apparently justifying why the
Commission did not meet and comply with the extension condition. Therefore, the
draft performance evaluation report remains substantively unchanged from the
version the Evaluation Team sent to the Commission for review and comment.

. EINDINGS

The Evaluation Team finds that the overall rating for the Commission’s performance
during the evaluation period should be “Improvements Necessary” based on a
cumulative score of 82. In accordance with HAPES, a cumulative score between 57
and 97 earns a rating of “Improvements Necessary.” As noted in the draft
performance evaluation report, attached as Exhibit A, an “Improvements
Necessary” rating in no way implies that the Commission is a poor performing
authorizer, but simply reflects that the Commission has a number of areas in which it
needs to improve to meet rigorous national standards for quality authorizing.

The Evaluation Team finds that of the 21 performance measures in HAPES, two
should have a rating of “Exemplary,” eight should have a rating of “Satisfactory,” 11
should have a rating of “Improvements Necessary,” and none should have a rating
of “Unsatisfactory.” The draft performance evaluation report contains the specific
findings—including the strengths, deficiencies, and other opportunities for
improvement—for each performance measure.

The Evaluation Team finds that the ratings-based outcomes in HAPES do not
appropriately apply to the Commission, as state statute establishes the Commission.
The Board intended the outcomes to apply to other non-statutorily established
authorizers who enter into an authorizing contract with the Board. HAPES states that
the outcomes for an “Improvements Necessary” rating are a renewal of the
authorizing contract for a one-year probationary period and a suspension of authority
to approve new charter schools, replicate or expand existing charter schools, or
accept charter transfers. However, the Commission does not have an authorizing
contract to renew, and without one, it does not appear that the Board can suspend
or revoke any of the Commission’s authorizing authority. Therefore, the Board must
determine unique performance evaluation outcomes for the Commission.



The Evaluation Team finds that appropriate outcomes based on the overall rating
include the Board requiring the Commission to:

1. Develop continuous improvement plans to address every finding of deficiency
contained in the performance evaluation report and consider the development
of continuous improvement plans to address the other opportunities for
improvement described in the performance evaluation report;

2. Report periodically, through a mechanism determined by the Board, on the
Commission’s development of the continuous improvement plans until the
Board determines that the Commission has developed all of the required
continuous improvement plans; and

3. Include in its annual reports to the Board and Legislature a summary of any
actions that the Commission took during the year to address the findings in
the performance evaluation report through implementation of the
Commission’s continuous improvement plans.

These outcomes would require the Commission to develop and report on its
development of continuous improvement plans to address the deficiencies that the
performance evaluation report identifies. The Commission would also need to
consider developing continuous improvement plans to address other opportunities
for improvement that the report identifies, although the Board would not require such
plans. Other opportunities for improvement are areas identified by the Evaluation
Team where the Commission could potentially improve but are not required to meet
the indicators for a “satisfactory” rating on the relevant performance measure.

While the Board would actively monitor the Commission (preferably through the
mechanism recommended below) until the Board determines that the Commission
has developed all of the required continuous improvement plans, the Board would
not monitor the implementation of these plans except passively through the
Commission’s annual reporting. The Board would in no way be determining the
efficacy of the continuous improvement plans or monitoring the effectiveness of the
implementation of those plans. To ensure that the Commission remains responsible
and accountable for its own actions, the Board should avoid directing any aspects of
the Commission’s governance and operations. Still, the Commission will need to
take continuous improvement planning seriously, as the plans that the Commission
develops and how it implements them could affect the results of future performance
evaluations or special reviews by the Board.

The Evaluation Team finds that the most appropriate mechanism for the Board to
monitor the reporting from the Commission on its progress with developing



continuous improvement plans is through an ad hoc committee.® The ad hoc
committee would operate like a standing committee of the Board and adhere to all
applicable provisions of the Sunshine Law, including convening in a meeting open to
the public and posting meeting notices and minutes. However, the ad hoc committee
would only exist until it completed its charge.

The Evaluation Team finds that the charge of the ad hoc committee should be to
monitor the progress of the Commission in developing the required continuous
improvement plans and make a recommendation to the Board when the
Commission completes the development. Once the Board determines the
Commission has completed the development of all of its required continuous
improvement plans, the ad hoc committee would dissolve. The Evaluation Team
finds that the ad hoc committee should have at least three members.

The Evaluation Team finds that the Commission did not meet the condition for the
extended performance evaluation response form deadline. While the Board changed
its entire timeline to accommodate the Commission’s extension request, the
Commission failed to honor the terms of the extension. Instead, a permitted
interaction group of the Commission, not the Commission as a body, requested that
the Evaluation Team essentially change the evaluation process established in
HAPES, which is outside of the Evaluation Team’s authority. If the Commission had
issues with the process, it could have raised them before accepting the terms of the
extension that it requested, but it did not.

V. RECOMMENDATION

Based on the foregoing, the Evaluation Team recommends that the Board adopt and
issue the performance evaluation report and require the Commission to comply with
the outcomes described in the report. The Evaluation Team also recommends that
the Board create an ad hoc committee charged with monitoring the progress of the
Commission in developing the required continuous improvement plans and making a
recommendation to the Board when the Commission completes the development of
these plans.

Proposed Motion: “Moved to:

6 Section 5.8 of the Board’s bylaws states, “The Board may, as circumstances warrant, authorize
the creation of an Ad Hoc Committee for a discrete and specific purpose of interest to the Board
and shall appoint all members and officers, including a Committee Chairperson, of such Ad Hoc
Committee. The Board shall approve the charge of any Ad Hoc Committee. An Ad Hoc
Committee may be created for a definite time period or until its specific function has been
completed, but shall not exist longer than one year from the date of authorization unless
specifically authorized by its charge.”



. Adopt and issue the performance evaluation report attached as Exhibit
A to Evaluation Team Chairperson Lynn Fallin’s memorandum dated
December 16, 2021,

. Require the Commission to comply with the outcomes described in the
performance evaluation report;

. Create an ad hoc committee charged with monitoring the progress of
the Commission in developing the required continuous improvement
plans, making a recommendation to the Board when the Commission
completes the development of these plans, and existing to carry out this
charge until the Board determines that the Commission completed the
development of the plans; and

. Appoint Board Member ____ as chairperson, Board Member ____ as vice
chairperson, and Board Member(s) __as member(s) of the ad hoc
committee.”



Exhibit A
Draft Performance Evaluation Report of the State Public Charter School
Commission









to apply to other non-statutorily established authorizers who enter into an authorizing contract with the
Board), and the Board has made any necessary adjustments accordingly.

Summary Analysis

The report contains a summary analysis based on the findings and ratings across all performance
measures. The summary analysis identifies any themes, such as crosscutting strengths or areas for
improvement.

Detailed Analysis

The detailed analysis contains more in-depth analysis on each performance measure. The report
separates the detailed analysis by performance measure, including each respective guiding question.
The detailed analysis provides the rating and findings of the Commission’s strengths, deficiencies, and
opportunities for improvement as related to each performance measure. The findings often cite
evidence, such as the Commission’s Performance Evaluation Reponses Form (“PERF”), interviews with
Commission or school representatives, a survey of school leaders, or other publicly available documents.
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The Intent to Apply Packet in the 2020 RFP does not articulate comprehensive application questions to
elicit the information needed for the rigorous evaluation of applicants’ plans. In Board Appeal No. 21-
01, Lima No‘eau Career Academy v. State Public Charter School Commission, the Board concluded,
“[TIhe Commission’s priority needs requirement is ambiguous, particularly in how it applies to the
Intent to Apply Packet. The fault of this ambiguity lies with the Commission” (Appeal No. 21-01, p. 11).
In this case, the Commission denied an applicant because its Intent to Apply Packet “lacked information
in addressing the priority needs and did not describe or cite evidence of other significant, documented
educational needs that [the applicant] would meet in [its] targeted community, which would be a
noteworthy contribution to Hawaii’s public education system and the information provided was
inconsistent” (Appeal No. 21-01, p. 6). As summarized in the Board’s appeal decision, “The Intent to
Apply Packet form appears simply to require a brief description as towhich of the Commission’s priority
needs, as stated in the RFP, the applicant meets, if any. It does not'require the applicant to describe
how it will meet the selected priority needs, presumably because that is the intent of the full
application. [The applicant’s] Intent to Apply Packet briefly described two priority needs using language
identical to the priority needs stated in the RFP” (AppealNo. 21-01, p. 11).

Other Opportunities for Improvement:

The Commission should put forth a plan and timeline for reopening the current application cycle, which
it has suspended for over a year and a half, as:soon as possible as some applicants in limbo risk losing
funding awards. The timeline should not be dependent upon the availability. of state funding for “new
programs” (which was the original rationale for the suspension) because (1) it takes a significant
amount of time for an approved applicant to even be eligible to receive state funding as a full-fledged
charter school and (2) new charter schools are not new budgetary programs for which the State needs
to find funds, as the funding for a new charter schoolis just a piece of a per-pupil funding “pie” made up
of charter school and Department program funds. The per-pupil calculation across this figurative budget
pie stays the same, regardless of the number of Department and charter schools, unless the total
number of students'served by the public schools as a whole (Department and charter schools) changes
or the whole funding pie itself changes, neither of which have anything to do with a new charter school.

In addition to the alignment to an outdated strategic vision, it is unclear how the priority needs stated in
the 2020 RFP align with the Commission’s organizational goals. The Commission should realign its entire
approach to the solicitation and review of new charter school applications to its revised strategic plan
and the attached organizational goals and ensure that alignment is explicitly clear in the RFP.

With the recent statutory changes to HRS §302D-13, the Commission will need to reexamine its
application process to see if changes are necessary to comply with law.

Rating
Improvements Necessary

Score
3 outof9
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Performance Measure B.2: Approval Criteria for Charter School Applications

To what degree does the authorizer have clear and comprehensive approval criteria that align with law
and allow it to rigorously evaluate new charter school proposals?

Strengths:

The approval criteria in the 2020 RFP requires all applicants to present a clear and compelling mission.
The Application Requirements and Criteria require a “clear, focused, compelling mission that will guide
the school’s operation and is attainable and measurable or readily demonstrable” (PERF Attachment M-
1, p. 36).

Deficiencies:

The approval criteria in the 2020 RFP do not clearly allow for rigorous evaluation of new charter school
proposals. Each of the last three versions of the Commission’s RFP state, “Within each section and
subsection [of the Application Requirements and Criteria], specific criteria define the expectations fora
response that ‘Meets the Standard’” (PERF Attachment M-1, p. 25; PERF Attachment M-2, p. 26; PERF
Attachment M-3, p. 26). Each subsection of the Application Requirements and Criteria in the 2016-2017
and 2018 RFPs starts with “An application that meets the standard for approval will have the following
elements” and are subsequently followed by detailed application requirements. These detailed
application requirements contain subjective descriptors (such as “clear;,” “reasonable,” and “effective”)
denoting a level of expected quality and allowing these requirements to simultaneously serve as the
approval criteria. Many, if not most, of these subjective descriptors appear to be absent from the 2020
RFP’s Application Requirements and Criteria. For example, the 2018 RFP states, “An application that
meets the standard for approval will have . . . A clear description of realistic and legally sound
procedures for hiring and dismissing school personnel,.including procedures for conducting criminal
history record checks” (PERFAttachment M-2, p. 50). The 2020 RFP revised this same requirement to
state, “Outline the school’s procedures for hiring'and dismissing school personnel, including conducting
criminal history record checks” (PERF Attachment M-1, p. 49). The 2018 version of this requirement
makes it clear that the procedures for hiring and dismissing school personnel need to be “realistic and
legally sound” and provide the evaluation team criteria on which to base a quality judgement. The 2020
version of this requirement does not allow for any judgement of the quality of the procedures and
therefore does not serve asa clear approval criterion. The 2020 RFP’s Application Requirements and
Criteria are full of many more examples of this issue. While Commission representatives explained that
thischange was intended to make the approval criteria clearer, measurable, and easier for applicants, it
may actually have the opposite effect.

While there are distinct questions or requirements for applicants who are existing school operators of
proposed conversion charter schools (PERF Attachment M-1, p. 41), proposing to contract with
education service or management providers (PERF Attachment M-1, p. 55-58), or proposing to operate
virtual charter schools (PERF Attachment M-1, p. 59-61), distinct approval criteria for such applicants
are vague, at best, or completely missing, at worst, and the issue described in the paragraph above
applies hereas well.

Other than a distinct requirement for applicants proposing conversion charter schools, the 2020 RFP
does not contain any distinct requirements or approval criteria for applicants who are other existing
school operators.
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Other Opportunities for Improvement:
No other opportunities for improvement identified.

Rating
Improvements Necessary

Score
1 outof 3

Performance Measure B.3: Evaluation and Decision-Making Process
To what degree does the authorizer have clear and comprehensive evaluation process standards to

ensure qualified internal and external evaluators rigorously evaluate new charter school proposals? To
what degree did the authorizer’s decisions and resulting actions align to its stated approval criteria and
evaluation process standards?

Strengths:

The evaluation process standards in the 2020 RFP contain a thorough review of a written proposal. An
evaluation team “assess[es] the Intent to Apply Packet, Narrative Proposal, and Attachments against the
published evaluation criteria” (PERF Attachment M-1, p..23).

The evaluation process standards in the 2020 RFP contain substantive.in-person interviews with each
qualified applicant. The 2020 RFP states, “Representatives of the applicant governing board, the
proposed school director, and-proposed key school personnel are required to attend two in-person
interviews: a clarificationiinterview and a capacity interview. The clarification interview will be
conducted by the Evaluation Team regarding the application. The capacity interview will be conducted
by the Hawaii school experts who will evaluate the applicant’s capacity to carry out the plan proposed in
the application”(PERF Attachment M-1, 17).

In practice, the Commissionuses other due diligence to examine the applicant’s experience and
capacity. Commission representatives explained that evaluators have the discretion to conduct due
diligence outside of the in-person interviews, such as fact-checking statements in the application or
researching how well surrounding public schools are performing, but the type and depth of due
diligence is situational and dependent upon the quality of the applicant.

The evaluation process standards in the 2020 RFP contain an evaluation conducted by knowledgeable
and competent evaluators. The 2020 RFP states, “The Commission will assemble an Evaluation Team
that may include Commission staff, external national charter school evaluators, and external local
evaluators” (PERF Attachment M-1, 23). While the Commission has not conducted a full evaluation since
2018, the makeup and qualifications of the evaluation teams in 2018 suggest adequate evaluator
capacity.

The Commission ensures that the application evaluation process and decision making are free of
conflicts of interest and requires full disclosure of any potential or perceived conflicts of interest
between evaluators or decision makers and applicants. Commission representatives explained that all
evaluators are required to fill out an agreement that includes a conflict of interest check.
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Deficiencies:

The evaluation process standards in the 2020 RFP do not require the Commission to provide applicants
with its decision that clearly communicates specific reasons for approval or denial. The example of a
letter informing an applicant of its denial demonstrates that this is also not a practice of the
Commission, as the letter provides a vague reason for the denial, simply stating that “the application did
not meet the standard of approval for the criteria detailed in the 2018 RFP” (PERF Attachment O, p.
832).

Other Opportunities for Improvement:

While the Commission uses other due diligence in practice, it does not appear to be a formal part of the
evaluation process other than a mention in the 2020 RFP of “due diligence” as additional information
that evaluators can consider (PERF Attachment M-1, p. 25). Applicants, evaluators, and decision-makers
should have a better sense of the type of due diligence to expéct even if certain types of due diligence is
based on situations or conditions.

Documenting the Commission’s evaluator conflicts of interest practices'in process documents provided
to applicants and decision-makers (such as the RFP) would make it clear to applicants and decision-
makers that the application evaluation process is free of conflicts of interest.

While past evaluation teams have documented evidence to support whether the applicant meets the
approval criteria (see PERF Attachment O, p. 659-695, for an.example), this does not appear to be a
documented evaluation process standard of practice. This should be.a documented expectation for
evaluators in whatever training materials are provided to evaluators, at a minimum.

The evaluation process standards in the 2020 RFP do not require the Commission to provide training to
evaluators to ensure consistent evaluation standards and practices, observance of essential protocols,
and fair treatment of applicants. While the Commission notes that the “Applications Specialist held a
meeting with evaluators to go over standards and process for evaluations” during the 2018 application
cycle (PERF, p. 35), training for evaluators is not.formally required. The RFP should make it clear to
applicants, evaluators, and decision-makers that training for evaluators is a required element of the
evaluation process.

Once the Commission defines itsvision of a high-quality charter school, it should align its approval
criteria to that definition.

Rating
Improvements Necessary

Score
3 out of 9
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Performance Measure B.4: Pre-Opening Charter School Process
To what degree does the authorizer have clear and comprehensive pre-opening processes and criteria

to determine the readiness of a pre-opening charter school to commence operations on a reasonable
timeline?

Strengths:

The Commission’s example of the pre-opening process and criteria it used for one of its newest schools
demonstrated that the process and criteria ensured that the charter school would not be significantly
different upon opening from what was described in the approved application'(PERF Attachment P). The
process timeline included multiple deliverables and deadlines, which allowed the Commission to
“monitor the incremental progress towards a school opening in line with the plan approved.and
outlined in the application” (PERF, p. 37).

The Commission’s example of the pre-opening process it usedfor one of its newest schools
demonstrated that the process allowed sufficient time for the pre-opening charter school to meet the
pre-opening criteria with quality and integrity (PERF Attachment P). The Commission notes that it
recognized “the difficulty that applicants in Hawaii have in meeting the'one year start-up” and
“extended the time period for start-up to two years from its decision to approve the charter
application” (PERF, p. 38).

The Commission’s example of the pre-opening process it used for one of its newest schools
demonstrated that the process leads to approval of the commencement of operations only for charter
schools that have demonstrated readiness consistent with the stated pre-opening criteria. The
memorandum describing the process states, “[The approved applicant] is required to satisfactorily
complete each pre-opening assurance task by the due date indicated before it can begin its operations
as a full-fledged charter school during school year 2018-2019. The failure to complete any of the pre-
opening assurances bythe indicated deadline will result in a delay in the opening of [the approved
applicant] until school year 2019-2020. If [the approved applicant] is not able to open its school by
school year 2019-2020, it will have'to re-apply for a new charter.” (PERF Attachment P, p. 3)

The Commission’s example of the pre-opening criteria it used for one of its newest schools
demonstrated that the criteria are clear and comprehensive and align with the charter contract.

Deficiencies:
No deficiencies identified.

Other Opportunities for Improvement:
It would be helpful to identify the Commission positions responsible for each area of the pre-opening
process and their duties related to the pre-opening process.

Because the Commission has not implemented a pre-opening process in the past two years and it does
not have a general pre-opening process and criteria to judge, it does not appear that the Commission is
eligible for consideration of an “exemplary” rating. The Commission should consider establishing a pre-
opening process and criteria template that it periodically updates and makes available to prospective
charter applicants.
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Rating
Satisfactory

Score
2outof3
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Detailed Analysis: Performance Contracting

Performance Measure C.1: Charter Contract Terms, Negotiation, and Execution

To what degree does the authorizer negotiate and execute charter contracts that clearly define material
terms and rights and responsibilities of the school and the authorizer?

Strengths:
Charter Contract 4.0 aligns with much of NACSA Standard 3 and state law.

Charter Contract 4.0 clearly states the responsibilities and the rights of the school and the Commission.
For example, the charter contract requires the school to “operate in a manner consistent with its
Educational Program” while ensuring it has “control over its instructional methods” (PERF Attachment
R-3, p. 19). As an example of a responsibility of the Commission, the charter contract requires it to
“collaborate with [the Department] to refine and improve upon the guidelines issued by [the
Department] for the provision of special education services and resources to'each charter school” (PERF
Attachment R-3, p. 20). The charter contract contains nUmerous provisions stating the rights of the
Commission, including an entire section dedicated to its right to review records, data, and other
information from the school (PERF Attachment R-3, p. 45-46).

Charter Contract 4.0 clearly defines performance standards, criteria, and conditions for renewal,
intervention, revocation, and non-renewal while establishing the consequences for meeting or not
meeting standards or conditions. Sections 6.13 and 7.3 and Exhibit A define the performance standards,
criteria, and conditions for renewal (PERF Attachment R-3, p. 22-24, 59-86). Section 18.2 defines the
conditions for non-renewal (PERF Attachment R-3, p. 48-49). Section 17.7 defines the conditions for
intervention, and Sections 17.8 and 17.9 establish the consequences for not meeting intervention
conditions (PERF Attachment R-3, p. 46-47). Sections 18.3 and 18.5 define the conditions for revocation
(PERF Attachment R-3; p. 49-50).

Charter Contract 4.0 clearly states/the statutory, regulatory, and procedural terms and conditions for
the school’s operation. Article X'states terms and-conditions for student records, records retention,
open records, student conduct and discipline, public complaints, transportation, and various school
policies, such as those for admissions, attendance, procurement, financial management, and personnel
(PERF Attachment R-3, p. 32-33).

Charter Contract 4.0 clearly states the responsibility and commitment of the school to adhere to most
essential public-education obligations, such as admitting and serving all eligible students so long as
space is available and not expelling students except pursuant to a legal discipline policy approved by the
authorizer. Section 9.4 of the charter contract states, in pertinent part, “Enroliment in the School shall
be open to all students . .. who are residents of the State of Hawai‘i. . . . The School shall admit students
at any time during the school year until the School has met its grade-level enrollment targets or school-
wide enrollmentlimits” (PERF Attachment R-3, p. 30). Section 9.9 of the charter contract states, “The
School shall not dismiss or transfer a student involuntarily, unless the dismissal or transfer is
accomplished through procedures established by the School that are in compliance with HRS §§302A-
1134 and 302A-1134.6, and due process requirements, provided that any dismissal or transfer of a
student with a disability shall comply with the requirements of HAR Chapter 8-60” (PERF Attachment R-
3, p. 31).
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Charter Contract 4.0 clearly states most of the responsibilities of the school and the authorizer in the
event of school closures. Sections of the charter contract cover the responsibilities of the parties in the
event of a school-initiated closure, closure due to financial solvency, the dissolution of the school’s
business upon the termination of the charter contract for any reason, and the disposition of the school’s
remaining assets upon closure (PERF Attachment R-3, p. 50-52).

Deficiencies:

Charter school representatives did not verify that there is mutual understanding and acceptance of the
material terms of the charter contract, and the level of understanding and acceptance of the charter
contract by charter schools appears to be insufficient. In a survey of charter school leaders, only 25% of
respondents somewhat agreed or strongly agreed that the Commission “negotiates and executes sound
charter contracts with each approved charter applicant and with-existing public charter schools,” the
lowest rate of agreement of all survey questions asked. Whilethe Commission should be commended
for the degree of effort it put forth to engage with school representatives during the process to revise
the charter contract to Charter Contract 4.0, both the survey and interviews with school representatives
indicate that mutual understanding still was not achieved. Notably, the' Commission did not appear to
respond to the specific comments received during its “working sessions” in January, February, and
March 2021, the final round of feedback, which may have left the impression on some that the
Commission did not consider the feedback. Additionally, the deputy attorney general for the charter
schools reviewed a draft of Charter Contract 4.0, at the request of some of the schools, and offered
comments to the Commission’s deputy attorney general. It appears the Commission accepted only a
few comments without a clear indication to the schools why it did not accept the other comments
offered by their legal counsel. Neither statute nor national standards and best practices prevent an
authorizer from using a boilerplate charter contract for the schools within its portfolio, and the
Commission can use the feedback session approach as its method for contract negotiation. However,
any contract negotiation process must have clear two-way communication throughout to ensure the
parties mutually understand and accept (with a clear understanding that acceptance is not the same as
agreement) the material terms of the charter contract. The Commission did not appear to maintain
clear two-way communication throughout the process.

It is not clear whether changes or modifications to school plans or operations that are immaterial or
otherwise not:mentioned in the charter contract require a contract amendment. Section 19.2 of Charter
Contract 4.0 states, in pertinent part, “Changes in operation that require the School to obtain an
amendment to this Charter Contract include but are not limited to the following:

(a). Any material term in Article 1l of this Charter Contract (Exhibit “A”);

(b). Any School location changes, such as relocation of site or adding or terminating sites;

(c). Any School management arrangement(s), such as intention to hire or terminate a ESP; and

(d). Any admissions or enrollment changes to policies or procedures.”
(PERF Attachment R-3, p. 53)
The charter.contract provides a non-exhaustive list of changes or modifications requiring a contract
amendment, but it does not describe any types of changes or modifications the school can make
without a contract amendment other than changes in “textbooks, formative assessments or other
instructional resources” (PERF Attachment R-3, p. 19). Even changes in curriculum require a contract
amendment if it results in “any material changes to the Charter Contract such as the School’s mission
and/or vision” (PERF Attachment R-3, p. 19), and it is unclear why this provision is necessary because a
school’s mission and vision should drive its curriculum, not the other way around. Further, it is unclear
why a school needs to obtain a contract amendment to make changes to its admissions policy when the
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policy itself is not a material term of, or even an attachment to, the charter contract. It is unclear what
part of the contract would be amended in the instance of a change to an admission policy.

Charter Contract 4.0 does not clearly state and respect the autonomies to which schools are entitled.
While there is some acknowledgement of the school’s authority over educational programming,
previous iterations of the charter contract acknowledged this autonomy more explicitly. Charter
Contract 2.0 and 3.0 both stated, “[T]he School shall have control over and responsibility for the design
and delivery of the educational program” (PERF Attachment R-1, p. 2; PERF Attachment R-2, p. 13). The
provisions that the Commission points to in its Performance Evaluation Response Form state the
responsibilities of the governing board but do not explicitly state the school’s authority over educational
programming, staffing, budgeting, and scheduling with the exceptionof a limited regarding the school’s
authority over its curricular and instructional approach (PERF, p. 57-60).

While Charter Contract 4.0 clearly states most of the responsibilities of the school and the authorizer in
the event of school closures, it is not entirely clear on theresponsibilities of the school in the event of
financial insolvency. In the event of financial insolvency, the school is required to “comply with the
Commission’s closure policies and protocol” (PERF Attachment R-3, p: 50-51). However, this does not
appear to be a requirement for other kinds of school closures. Instead, in the event of other school
closures, section 18.13 states, in pertinent part, “The Governing Board and School personnel shall
cooperate fully with the dissolution of the affairs of the School.” (PERF Attachment R-3, p. 50-51)

The Commission does not have additional contractual provisions.for any school that contracts with an
external (third-party) provider for education design and operation or management to ensure rigorous,
independent contract oversight by the governing board and the school’s financial independence from
the external provider. Commission representatives noted that no schools currently contract with
external providers for this purpose. During an interview with school representatives, a representative
described a situation'where a school wanted to contract with an external provider, but the Commission
required a review.of the contract with the provider. Even though none of the schools in the
Commission’s portfolio currently contract with external providers, the absence of contractual provisions
to address such contracts creates confusion, at best, when the situation does arise and, at worst, could
lead to a problematic relationship between the school and the external provider.

Other Opportunities for Improvement:

The Commission granted previous iterations of the charter contract on varying terms from one year to
five years in length. Only recently has the Commission granted new or renewed charter contracts all
with a five-year term. NACSA Standards state that a quality authorizer “grants charter contracts for an
initial term of five operating years or longer only with periodic high-stakes reviews every five years.”
The Commission has not met this standard for at least the last three years and is therefore ineligible for
an “exemplary” rating for this performance measure.

Rating
Improvements Necessary

Score
2outof 6
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Performance Measure C.2: Charter School Performance Standards

To what degree does the authorizer execute charter contracts with clear, measurable, and attainable
performance standards?

Strengths:

Overall, the performance frameworks in Charter Contract 4.0 are improved from previous iterations,
and it is clear that the Commission tries to apply what it learns to each new version of the charter
contract. The standardized assessments indicator in the academic performance framework uses
objective and verifiable measures of student achievement, including student-academic proficiency and
growth (PERF Attachment R-3, p. 63), and the scoring element makes it easier to understand the
academic performance expectations the school must meet as a condition of renewal. The organizational
performance framework defines clear, measurable, and attainable organizational performance
standards and targets that the school must meet as a condition of renewal (PERF Attachment R-3, p. 69-
77). The financial performance framework defines clear, measurable, and attainable financial
performance standards and targets that the school must meet as a condition of renewal (PERF
Attachment R-3, p. 79-86).

The organizational performance framework partially defines the sources of organizational data that will
form the evidence base for ongoing and renewal evaluation, focusing on fulfillment of legal obligations,
fiduciary duties, and sound public stewardship.. The “Comments” column.in the table in the
organizational performance framework appears to generally define the data sources for each of the
standards (PERF Attachment R-3, p. 69-77).

Deficiencies:
No deficiencies identified.

Other Opportunities for Improvement:

The way Charter.Contract 4.0 presents how the scoring works in the academic performance framework
is confusing. The standardized assessments rubric contains more than ten described measures with
each measure that “meets/exceeds” being worth seven points (PERF Attachment R-3, p. 63-64), and it
was unclear how the scoring on these measures would add up to the maximum of 70 points until
Commission representatives explained further. As currently presented in Charter Contract 4.0, there is
room for interpretation as to what the Commission’s academic performance expectations might be. At a
minimum, the formatting of the academic performance framework needs to be improved.

Under the academic performance framework in Charter Contract 4.0, it is possible for a school to reach
the minimum score required for charter contract renewal without meeting any of the expectations
aligned with Strive HI. This is less of an issue if this aligns with the Commission’s vision of a high-quality
school, but if it does not, the Commission will need to change its academic performance framework to
align with this vision. The Commission should review the findings in the 2017 NACSA Report relating to
holding schools‘accountable for academic performance (PERF Attachment C-2, p. 11-12) before the
Commission determines what a high-quality school looks like and changes its academic performance
framework.

While the academic performance framework identifies a postsecondary readiness measure under the
standardized assessments indicator in the academic performance framework, it is unclear and it is
guestionable as to whether it is an appropriate measure of postsecondary readiness, as required by HRS
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§302D-16(a)(6). The academic performance framework describes this measure as the “percentage of
students reading at, or near grade level, and/or promotion rate, depending on grade level,” and it
applies only to grades 3, 8, and 9 (PERF Attachment R-3, p. 64). Commission representatives explained
that the Department defined these measures as postsecondary measures for Strive Hl and pointed to a
technical document, entitled “2018-19 Strive HI Measures and Calculations: Technical Guide,” as
supposed evidence. However, the document does not define any measures as measures of
postsecondary readiness. While it may be appropriate to use literacy and promotion rate as
postsecondary readiness indicators for elementary and middle school levels, these are not indicators
typically used to measure postsecondary readiness at the high school level. The Commission needs to
reassess how it will measure postsecondary readiness for the high schoal level.

While the mission aligned initiative indicators attempt to emphasize autonomy in a measurable way,
they could use some clarification. The academic performance framework needs to be clearer about the
data sources for these indicators, and considering their qualitative nature, the framework needs to be
more specific as to how these indicators will be judged.

Many of the data sources that form the evidence base for the performance frameworks are not
explicitly defined or clear in the performance frameworks or elsewhere in Charter Contract 4.0 and
require certain assumptions. The sources of academic data that will form the evidence base for ongoing
and renewal evaluation are not defined. Indicator 2 in the academic performance framework contains
“Strive HI” in the title of the indicator (PERF Attachment R-3, p. 63), but Strive HI is not mentioned
anywhere else in the charter contract. Further, it is not entirely clear what the data sources for the
other indicators in the academic performance framework are.

The sources of organizational data that will form the evidence base for ongoing and renewal evaluation
are not entirely clear. While the “Comments” column in the table in the organizational performance
framework appears togenerally define the data sources for each of the standards, it is not explicitly
clear that these “comments” actually define the data sources, and most of the comments lack any
specificity (PERF-Attachment R-3, p. 69-77).

The financial performance framework would also be clearer if it explicitly defined the sources of
financial data that will form the evidence base for ongoing and renewal evaluation. The Commission
explainedthat the charter contract “requires quarterly school self-reported financial statements,
followed by an annual audit from a licensed auditor” (PERF, p. 105). The assumption is that the financial
statements and annual audit act as sources of financial data for the financial performance standards,
but neither the charter contract nor the financial performance framework explicitly define them as
such. The Commission also noted that it reviews and monitors documents submitted for reimbursement
by federal funds and uses the processing of payroll and the availability of funds in school accounts as
additional information sources of financial data (PERF, p. 105-106). Again, neither the charter contract
nor the financial performance framework define these as sources of financial data for the financial
performance standards.

Rating
Satisfactory

Score
6 outof 9
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Detailed Analysis: Ongoing Oversight and Evaluation

Performance Measure D.1: Process for Ongoing Oversight of Charter Schools

To what degree does the authorizer have and implement a comprehensive oversight and monitoring
system as defined by the charter contract?

Strengths:

The Commission appears to have a comprehensive system for oversight and monitoring of charter
schools in the areas of academics, finances, and operations. The Commission has an online portal that
provides clear guidance for the majority of the compliance requirementsrelated to the finances and
operations of schools (PERF, p. 108; PERF Attachment S-1). A variety of the compliance requirements
that are monitored through the portal, such as admissions and enrollment policies and procedures,
protect student rights (PERF, p. 111-112). The oversight and monitoring system collects the information
required by the performance frameworks either through theonline portal (for compliance-related
information) or through other reporting mechanisms, such as annual Strive Hl. data collection, which in
turn inform intervention, revocation, and renewal decisions. The oversight and monitoring system
enforces the consequences stated in the charter contract when schools fail to meet requirements
through a system of notification, which includes the issuance of Notices of Concern or Notices of
Deficiency.

The Commission appears to regularly communicate its.oversight and monitoring system to schools.
Commission representatives explained that the Commission assigns liaisons to each school’s governing
board, and these liaisons meet with their assigned governing boards.and communicate the
requirements of the charter contract to them. Additionally, the Commission uses a system of
notification when potential contractual violations exist (PERF, p. 127). The Commission also has some
proactive communication through its monthly newsletter, although it is a secondary means of
communication for matters relating to the oversight and monitoring system.

Deficiencies:
No deficiencies identified.

Other Opportunities for Improvement:

Implementation of the Commission’s oversight and monitoring, consistent with its stated processes,
could not be verified externally with consistent responses. Based on the interviews with school
representatives, it is not clear that all schools have a similar experience with the Commission’s oversight
and monitoring system. Additionally, while a majority (58.3%) of charter school leaders who responded
to the survey strongly agreed or somewhat agreed that the Commission “monitors, in accordance with
charter contract terms, the performance and legal compliance of public charter schools,” a substantial
number either had no strong opinion, somewhat disagreed, or strongly disagreed (41.7% altogether).

The Commission should document its monitoring system through formal processes and procedures. The
charter contract describes some elements of the oversight and monitoring system, but it does not
comprehensively describe how all the elements work together or explain certain details of the system
(such as how often the Commission conducts onsite monitoring or how the Commission determines
what to monitor and in what manner). Documented processes and procedures for monitoring could
provide clarity to schools and help bring more consistency to their experiences with the oversight and
monitoring system.
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Through systematic monitoring processes and procedures, the Commission should regularly monitor
every school with both desk and on-site monitoring. The Commission should set a monitoring schedule
that describes the kind of monitoring and makes the frequency of school visits clear.

The Commission should consider tracking its monitoring work output (such as the number of site visits
and desk reviews, the nature of any visits and reviews, and the number and type.of findings resulting
from such visits and reviews) and the time and resources spent on monitoring: This will help the
Commission better understand the resources it uses on monitoring, areas of monitoring that may need
to be reduced or expanded, and additional resources that may be required for monitoring:

The Commission should take a more systemic approach to academic performance monitoring. While the
Commission issues annual performance reports that summarizes each school’s academic performance
as defined by the academic performance framework, Commission representatives explained that the
Commission takes a “hands off” approach to academic performance monitoring. Considering how
critical the data and resulting scores in the academic performance framework are to renewal decisions,
the Commission should consider at least presenting the annual academic performance results to
governing boards to ensure the governing boards understand how their schools are performing and
whether they are on track to hit the academic performance targets by the time of contract renewal.

Rating
Satisfactory

Score
6 out of 9

Performance Measure D.2: Protecting School Autonomy

To what degree does the authorizer respect, preserve, and support the essential autonomies of the
portfolio of charter schools?

Strengths:

There is no evidence that the Commission is overly involved in the processes and operations of the
school’s authority over day-to-day operations and decisions that are clearly within the school’s purview.
Further, Commission representatives acknowledged the importance of not interfering with the internal
operations of schools.

Deficiencies:

Provisions within the charter contract related to school autonomy exist but do not clearly ensure school
autonomy and recognize the school’s authority over the school’s day-to-day operations and decisions
that are clearly within the school’s purview. While there is some acknowledgement of the school’s
authority over educational programming, previous iterations of the charter contract acknowledged this
autonomy more explicitly. Charter Contract 2.0 and 3.0 both stated, “[T]he School shall have control
over and responsibility for the design and delivery of the educational program” (PERF Attachment R-1,
p. 2; PERF Attachment R-2, p. 13). The provisions that the Commission points to in its Performance
Evaluation Response Form state the responsibilities of the governing board but do not explicitly state
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the school’s authority over educational programming, staffing, budgeting, and scheduling with the
exception of a limited provision regarding the school’s authority over its curricular and instructional
approach (PERF, p. 129-130). The Commission explains, “[H]ow the school operates their school is not
defined in the contract and is left to the school’s discretion and autonomy” (PERF, p. 132). However,
avoiding infringements upon a school’s authority is not the same as explicitly recognizing the school’s
authority through contractual provisions.

An issue raised by school representatives provides another example of the lack of recognition of
schools’ statutorily granted autonomy. Charter Contract 4.0 includes definitions for “governing board”
and “public charter school” that use most of the same language from the statutory definitions of the
same terms (PERF Attachment R-3, p. 13-14). However, virtual education is explicitly excluded from
these definitions even though it is included in both statutory definitions as an area of “independent
authority” (HRS §302D-1). The decision to exclude virtual education from the definitions and as an area
of school authority appears to have been intentional, as thecharter contract excludes this statutory
language while at the same time using other statutory language. While the contractual exclusion does
not remove schools’ statutory authority over virtual education, it comesacross as the Commission
actively ignoring this area of autonomy.

It is unclear how the one documented example that the Commission provided aligns with the school
autonomy provisions in the charter contract. In the example, the Commission “temporarily authorize[d]
all thirty-seven public charter schools to provide distance; virtual, or other alternative mode of
instruction or education in response to the Coronavirus (COVID-19) threat” (PERF Attachment U, p. 3).
The Commission apparently needed to grant this temporary authorization because the charter contract
prohibits “distance, virtual, or other alternative mode of instruction or education” without approval
from the Commission, so it.is not clear how this'example of an exemption from the charter contract
aligns with the charter contract.

Other Opportunities for Improvement:

While the Commission did not clearly demonstrate how it minimized administrative burden on its
portfolio of charter schools without compromising public interest, as it was unable to provide a
documented example, the Commission should continue to annually review its compliance tasks and
work-with the Department on. methods for data collection (PERF, p. 132). The Commission may want to
consider finding out directly from charter schools the most onerous parts of its oversight and
monitoring system and exploring ways to reduce the administrative burden in those areas.

As noted in Performance Measure D.1, implementation of the Commission’s oversight and monitoring,
consistent with its stated processes, could not be verified externally with consistent responses.

The Commission should review NACSA's standards related to respecting school autonomy to ensure its
charter contracts; processes, and practices align. It may be beneficial to even consult with NACSA in this
area. The Commission could also consider working with the schools within its portfolio on a common
understanding of what “autonomy” means as a part of charter contract negotiations and/or the
Commission’s strategic planning.

Rating
Improvements Necessary
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Score
2 outof 6

Performance Measure D.3: Standards and Processes for Intervention and Corrective Action

To what degree does the authorizer have clear and comprehensive standards and processes to address
intervention and corrective action?

Strengths:

The intervention policy in the charter contract includes conditions that. may trigger intervention and
types of possible actions and consequences. The charter contractdescribes a progressively severe
sequence of interventions, starting with a Notice of Concern if the Commission identifies any “perceived
problems about unsatisfactory performance or failure to meet legal or contractual compliance
obligations,” which requires a response from the school’s governing board (PERF Attachment R-3, p.
46). The Commission issues a Notice of Deficiency or a Notification of Prospect of Revocation based on
other triggers, including failing to respond to the Notice of Concern or make progress toward the
compliance breach (PERF Attachment R-3, p. 47).

When the Commission issues a Notice of Concern, it.identifies what the school must remedy without
prescribing solutions. In the most recent documented example, the Commission specified the issue of
concern in detail (PERF Attachment V-2, p. 2-10), and the current Notice of Concern forms follow a
similar format (PERF Attachment V-3, p. 3).

The Commission gives schools clear, adequate, and evidence-based notice of contract violations or
performance deficiencies.

The interventionprocess appears to allow the Commission to apply professional discretion and consider
context and a range of solutions.While the Performance Evaluation Response Form lacked detail,
Commission representatives explained that the Commission prefers to attempt to resolve any possible
contract violations or perfermance deficiencies through informal means (such as through an email)
before initiating the formal intervention process with a Notice of Concern.

Deficiencies:

When a Notice of Deficiency is needed, the Commission has the latitude to go beyond simply identifying
what the school must remedy and can actually prescribe solutions to the school. The charter contract
states that a Notice of Deficiency “may include prescriptive, specific action plans and conditions for the
School” (PERF Attachment R-3, p. 47). When asked how the Commission reconciles this contract
provision.with NACSA Standards, which state a quality authorizer “engages in intervention strategies
that clearly preserve school autonomy and responsibility [by] identifying what the school must remedy
without prescribing solutions,” Commission representatives explained that most authorizers in
jurisdictions outside of Hawaii do not need to “enforce state or federal requirements,” and when a
school fails to comply, the Commission is “tasked by [HRS Chapter 302D] to interject [itself] and ensure
that compliance.” The basis for this justification is factually inaccurate. Most, if not all, authorizers
across the nation are responsible for holding charter schools accountable to matters of legal
compliance, and the Commission is no different. Further, state statute does not require the Commission
to “interject” when there is an issue of legal compliance. The Commission must ensure compliance, and
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it can do so using its performance frameworks and an intervention process that identifies what the
school must remedy without prescribing solutions. The explanation from Commission representatives
during the interviews did not provide justification for the contract provision and raised some concerns
about their understanding of the fundamental tenets of charter schooling: accountability and
autonomy.

Neither the charter contract, Notice of Concern forms, or documented examples.indicate that the
intervention process requires the Commission to give timely notice of contract violations or
performance deficiencies. One of the documented examples shows that the Commission did not give a
formal notice of contract violations for a failed fire inspection through a«Notice of Concern until almost
a year and a half after the fire inspection (PERF Attachment V-2).

It is not clear whether the intervention process allows schools reasonable time and opportunity for
remediation in non-emergency situations. The most recent documented example provided by the
Commission gives the school two weeks to provide whatappears to be reportsrelated to a fire
inspection (PERF Attachment V-2, p. 10-11), but it is unclear whether that is a reasonable expectation,
especially since it is unclear whether the school would need to schedule and successfully pass a fire
inspection within that window. Nothing else in the charter contract or other documents indicate that
the Commission is required to provide a reasonable time and opportunity for remediation in non-
emergency situations.

Other Opportunities for Improvement:

Section 17.9 of Charter Contract 4.0 is entitled “Notice of Deficiency and Notice of Warning” (PERF
Attachment R-3, p. 5, 47). However, a Notice of Warning is not defined or mentioned anywhere else in
the charter contract. Thisappears to be a residual term from previous contract and intervention process
iterations and should be removed for clarity.

Rating
Improvements Necessary

Score
2 out of 6
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Detailed Analysis: Revocation and Renewal Decision-Making

Performance Measure E.1: Charter Contract Renewal Process and Performance Reports

To what degree does the authorizer have a clear, comprehensive, fair, and transparent process for
charter contract renewal?

Strengths:

The most recent process for contract renewal included an explanation of available appeal rights through
which a school may challenge the Commission’s decision. The process and timeline noted that a school
whose charter contract is not renewed may appeal to the Board (PERF Attachment W-1, p. 4; PERF
Attachment W-7, p. 7).

The most recent process for contract renewal provided the school a meaningful opportunity and
reasonable time to respond to the performance report; to correct the record, if needed; and to present
additional evidence regarding its performance. The Commission provided schools with 45 days to
appeal their performance report (PERF, p. 137-138), and there was an opportunity for any school to
request a hearing with the Commission (PERF Attachment W-1, p. 4).

All schools received their performance reports in advance of renewal decisions, as the performance
report was issued early in the renewal process (PERF Attachment W-1, p. 4).

The most recent performance report summarized the school’s performance and stated the
Commission’s summative findings concerning the school’s performance for the most part. The
performance report stated whether the school met the-academic targets in the academic performance
framework, provided a final risk-assessment score for the financial performance framework, and
indicated whether the school met the indicators in the organizational performance framework (PERF
Attachment W-1, p. 6-11).

The most recent process for contract renewal included notification to each school of the Commission’s
decision (PERF Attachment W-3).

Deficiencies:

The most recently used criteria for charter renewal were not consistent with the charter contract. The
renewal process described the results for schools that did not receive Notices of Deficiency during the
charter contract term depending on whether the school meets performance targets, partially meets
performance targets, does not meet performance targets, or has major compliance issues (PERF
Attachment W-1, p. 2). However, Charter Contract 3.0, which is the charter contract version applicable
to this renewal process, does not provide these criteria, and simply states, “If the School did not receive
a Notice of Deficiency during the contract period], it] will submit a renewal application for a five-year
contract after receiving the Final Performance Report.” (PERF Attachment R-2, p. 58) This statement
makes it seem like a school that did not receive a Notice of Deficiency during the contract term would
receive a new five-year charter contract, but that is not the case in the renewal process.

The most recent performance report did not summarize all aspects of the school’s performance, state
all of the Commission’s summative findings concerning the school’s performance, or state the school’s
prospects for renewal. The performance report did not summarize the school’s performance on the
value-added targets in the academic performance framework or state the Commission’s findings of the
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school’s performance on those measures (PERF Attachment W-1, p. 6-8). The performance report also
lacked any statement or indication of the school’s prospects for renewal based on the summative
findings as compared to the renewal criteria.

In the most recent renewal process, the notifications to each school of the Commission’s renewal
decisions did not include written explanations of the reasons for the decisions. The notifications stated
the Commission’s decision to award a new charter contract and the various conditions of the new
contract, but they did not include an explanation as to why the Commission was awarding a new
contract with the specified term length and renewal conditions (PERF Attachment W-3).

Other Opportunities for Improvement:

The most recent process for contract renewal included communication of renewal decisions to the
school community and public, but that communication did not appear to be prompt or far-reaching
enough. The Commission communicated its renewal decisions through its monthly e-newsletter (PERF
Attachment W-4). The communication was not prompt,as the decisions were made on January 10,
2020 but communicated through a February 2020 newsletter. Further,it is unlikely that the
communication broadly reached the relevant school communities or the public, especially when it was
contained in a blurb in a general newsletter rather than targeted through more intentional outreach or
communication.

The Commission should avoid implementing a renewal process that could potentially attempt to
remove the rights of a school to appeal to the Board. In January 2020, the Commission approved charter
contract renewal for some schools with a condition thatstated, “Should the school not meet this
condition, the school shall surrender its charter at the'end of the contract term (fifth year)” (see Yvonne
Lau’s memorandum to John Kim, dated June 7, 2021, on an agenda item entitled “Action on Renewal of
Charter Contract Condition regarding Complex-Like Academic Measure for Hakipu‘u Academy, Halau Ka
Mana Public Charter School, Kamaile Academy Public Charter School, Ke Ana La‘ahana Public Charter
School, Kua o kala New Century Public Charter School, Kona Pacific Public Charter School, Laupahoehoe
Community Public Charter School, Na Wai Ola-Public Charter School, and Waimea Middle Public
Conversion Charter School”)..While Commission representatives explained that these conditions are no
longer applicable, the Commission should not be requiring schools to accept charter contracts with any
condition that-essentially allows the Commission to terminate the charter contract without revocation
or nonrenewal (in this instance, via “surrender”). Although unclear, the result could be an apparent
removal of appeal rights or, at the very least, much messier appeal proceedings.

The Commission should consider initiating the renewal process as early as possible in a schools final
year of its charter contract and issuing a final renewal decision as quickly as possible. Giving a school as
much advance notice as possible on renewal decisions will provide the Commission and the governing
board to discuss and‘come to a mutual understanding and acceptance of the next charter contract
before its execution. An earlier timeline would also help with appeal process timing, if necessary.

Rating
Improvements Necessary

Score
2outof 6
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Performance Measure E.2: Charter Contract Renewal or Revocation Decisions

To what degree do the authorizer’s renewal and revocation decisions align to its stated performance
standards?

Strengths:

The Commission based its most revocation decision on clear evidence of extreme underperformance or
violation of law to protect student and public interests. The Commission outlined numerous legal and
contractual violations leading to its decision to revoke Ka‘u Learning Academy’s charter contract,
ranging from financial and operational irregularities to health and safety concerns (PERF Attachment T-
2, p. 61-63).

Deficiencies:

The Commission granted renewals to schools that did not meet the academic performance standards.
While the Commission followed its renewal criteria, the criteria allowed 'schools who only partially met
performance standards to receive new five-year charter contracts with conditions and allowed schools
who did not meet performance standards to receive a one-year contract extension (PERF Attachment
W-1, p. 2). For example, the Commission granted at least one charter school that did not meet any of its
student academic outcome targets in the academic performance framework with a five-year contract
with conditions to improve its academic performance (see:Commission’s general business meeting
minutes of January 10, 2020), and it is not clear that the Commission “[g]round[ed] its decisions in
evidence of the school's performance over the term of the charter contract in accordance with the
performance framework set forth in the charter contract,” pursuant to HRS §302D-18(f)(1). Commission
representatives even acknowledged that the academic performance data for some of these schools fell
below expectations, but they noted that they wanted to give these schools a chance to improve
because it felt uncomfortable not renewing their charter contracts.

This implies that the Commission‘'may-have-made this renewal decision “solely on promises of future
improvement” (as described in the NACSA Standards on renewal decisions and the indicator
specifications of this Performance Measure). When asked, Commission representatives explained that
while promises of future improvement were one factor in the decision to renew, the Commission
considered other factors, such as the capacity of the governing board and the school’s financial
performance, noting that there was discomfort with having an “academic trip wire.” However,
grounding renewal decisions in evidence of only the school’s organizational and financial performance
and promises of future improvement in academic performance does not align with NACSA Standards or
the spirit and intent of HRS Chapter 302D. A critical role of an authorizer is to hold charter schools
accountable to rigorous academic performance expectations, not just organizational and financial
expectations.

It is evident that many of findings in the 2017 NACSA Report relating to holding schools accountable for
academic performance, which it rated as an area needing improvement, are still present today (PERF
Attachment C-2, p. 11-12). One of the key findings from the report is that the Commission needs to
“[s]et a higher bar for renewal and make the difficult decision to non-renew or revoke the charters of
schools that have chronically failed to make sufficient improvement or progress” (PERF Attachment C-2,
p. 9). To date, the Commission has still never closed a school for failing to meet academic performance
expectations even though several schools fall into that category. The story of the Commission’s
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academic performance accountability woes appears to be either setting the academic performance bar
so low that all schools can clear it or setting a higher bar but not taking appropriate action when schools
fail to meet it.

Other Opportunities for Improvement:

For the schools that did not meet the academic performance expectations but the.Commission still
renewed, Commission representatives explained that the Commission placed unigque academic
performance expectations on each of these schools, such as specific targets benchmarked to the
complex area or like demographics, as a condition of the renewal. These conditions were separate from
the expectations contained in the charter contract and the performance frameworks. While these
conditions appear to be moot according to the Commission representatives, the Commission should
avoid creating renewal or performance expectations that are not'explicitly captured in the performance
frameworks to comply with HRS §302D-18(f)(1).

It is not clear whether the Commission “[p]rovide[s] a public report summarizing the evidence and basis
for each [renewal] decision,” pursuant to HRS §302D-18(f)(3). It would-be useful to produce this kind of
report immediately following a renewal decision as well as including the information in the
Commission’s annual report.

The Commission should consider the feasibility of compressing the revocation process. When the
Commission seriously considers the closure of a school, it should take final action as quickly as possible
to minimize the costs to students, families, and the State.

Rating
Improvements Necessary

Score
3 outof9

Performance Measure E.3: School Closure Protocol

To what degree does the authorizer have a closure protocol that is clear and comprehensive?

Strengths:

The school closure protocol includes procedures that require the Commission to not only oversee, but
also to work with the school’s governing board and leadership. The first task in the school closure
protocol is to establish a transition committee that is made up of Commission leadership and governing
board and school leadership (PERF Attachment AA, p. 5).

The school closure protocol includes details to cover all of the major situations that would arise in a
closure process, such as situations in which the school uses state-owned facilities or in which an
education management company is involved (PERF Attachment AA, p. 5-17).

The school closure protocol includes timely notification to parents. The protocol requires an initial
closure letter to parents as one of the first tasks to be completed within 24 hours of the charter contract
termination decision (PERF Attachment AA, p. 5).
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The school closure protocol includes an orderly transition of students and student records to new
schools. The protocol has tasks for securing student records, completing and notifying parents of report
cards and student records, transferring student records, and documenting the transfer of records (PERF
Attachment AA, p. 5-6, 15-16).

The school closure protocol includes the disposition of school funds, property, and assets in accordance
with law. The protocol has tasks for securing financial records, establishing the'use of any reserve funds,
notifying appropriate state agencies, disposition of inventory and property, payment of funds, and
notification to any management companies, contractors, vendors, creditors, and debtors (PERF
Attachment AA, p. 6-7, 9-13)

The Commission provides sufficient time for the school to comply with its school closure protocol
without compromising public interest. The closure protocol provides actions to be taken within 60 days
of the closure of classes and up to 120 days from the closure of classes to complete a financial audit of
the charter school’s financial records (PERF, p. 141; PERF Attachment AA).

While the Commission has not needed to implement its closure protocols in the last two years, it
developed them in 2018 and has had them ready for use in the event of a school closure since then.

The Commission provided evidence that it made every effort to coordinate an orderly school closure
with the school governing board and leadership. The Commission worked with the governing board and
new school director in the closing of Ka‘u Learning Academy upon the revocation of its charter contract,
and the Commission was even able to contract with the school director after the school closed to
complete all of the closure requirements (PERF, p. 142; PERF Attachment T-2).

Deficiencies:
No deficiencies identified.

Other Opportunities for Improvement:
The Commission should consider a review of its closure protocols with the intention of compressing the
timeline wherever possible.

The Commission should consider developing a closure protocol for a charter school whose contract is
not renewed with more precise timelines that are tied to the renewal process timeline and based on the
notification of non-renewal.

Rating
Exemplary

Score
6 out of 6
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Exhibit B
November 26, 2021 letter from H. Mitchell D’Olier, chairperson of the State Public
Charter School Commission’s permitted interaction group



JOHNS. S. Kim
CHAIRPERSON

DAvIDY. IGE
GOVERNOR

STATE OF HAWAII
STATE PuBLIC CHARTER SCHOOL COMMISSION

(‘AHA KuLA HO‘AMANA)
http://CharterCommission.Hawaii.Gov
1164 Bishop Street, Suite 1100, Honolulu, Hawaii 96813
Tel: (808) 586-3775

November 26, 2021

Via email: lynn.fallin@boe.hawaii.gov

Lynn Fallin, Chairperson, Board of Education Evaluation Team
State of Hawaii

Board of Education

P.O. Box 2360

Honolulu, HI 96804

Dear Evaluation Team Chair Fallin:

| write as the Chairperson of the Commission’s Permitted Interaction Group formed to respond
to the Board of Education’s draft performance review of the State Public Charter School
Commission and to the work of your evaluation team. Your feedback on improving
performance of the Hawaii State Public Charter School Commission as evidenced in the draft
report and the collaborative spirit evidenced therein are appreciated.

In this spirit of collaboration and appreciation for the work of this evaluation team, the
members of this permitted interaction group offer the following:

With respect to your team’s request for the full Commission to provide comments to the draft
performance evaluation by November 26, 2021, as we have shared, all Commissioners have
received a copy of your draft evaluation and the Commission will meet to provide feedback and
response to the final report. The meeting will be a public meeting subject to the Sunshine Law.

As we noted in our previous letter to you, the Commission is unable to meet as a whole to
discuss your draft evaluation without having to disclose the draft to the public, per the
requirements of Hawaii’s Sunshine Law. And because the Permitted Interaction Group has
concerns with the draft, we have offered to meet with your Evaluation Team to discuss those
concerns. Our offer to meet was declined. We remain happy and willing to meet. These
situational factors are outline below:
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1. The period of evaluation includes a significant time when charter schools and the
Commission were dramatically impacted by the COVID-19 pandemic. This required
drastic changes for the schools and for the Commission’s approach to performance and
accountability during that period as many of the critical data that we count on to inform
our decisions were simply not available or were not credible for use in high-stakes
decisions, per guidance from both NACSA and the state Department of Education.

2. In part due to the pandemic, the budget of the Commission was frozen, the Commission
was instructed by Hawai‘i Department of Budget and Finance not to admit new schools
due to absence of funding, and a hiring freeze was imposed.

3. Just before the pandemic and hiring freeze, the previous executive director of the
Commission resigned, and the Commission had to deal with personnel matters that are
ongoing and complex.

4. The hiring freeze subsequently prohibited the engagement of a new executive director
search process and several key commission positions.

5. As each Hawai‘i charter school is legally considered its own “state agency”, the
Commission is required to play an oversight role to prevent additional liabilities accruing
to the state from the schools. This is dramatically different from the role of authorizers
in other jurisdictions. In effect, the Commission is required to police liability on behalf of
the state.

6. The origins of charter schools in Hawai‘i make it challenging for an authorizer to step in.
Initially, charter schools were created without an authorizer or authorization process
and the government served only as a cheerleader. Most of the original charter schools
objected to the creation of an authorizer during the legislative process that created the
Commission and still oppose much of the authorizer role.

7. Finally, the process of receiving input on the new contract is outlined on our website at
https://www.chartercommission.hawaii.gov/draft-performance-framework.

Broadly, the Permitted Interaction Group has additional concerns as throughout the draft,
there are a number of inconsistent and inappropriate assessments and statements in the
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evaluation report, as well as misrepresentations/misinterpretations of the Commission’s efforts
on its new contract.

Upon receipt of the final evaluation, the Commission will meet as a whole and address the
issues contained within the final evaluation report in the context of our strategic plan. We will
also request that NACSA provide the Commission with direct feedback similar to the review we
undertook in 2017.

Thank you for your kind consideration of these matters.

Respectfully submitted,

. {/‘.m Yy AN
H. Mitchell D’Olier, Chairperson

Permitted Interaction Group
Hawaii State Public Charter School Commission
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